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BEYOND COMPENSATION FOR OFFSHORE DRILLING
ACCIDENTS: LoWERING RISKS, IMPROVING RESPONSE

Kenneth M. Murchison*
I. INTRODUCTION

The technology of offshore drilling has advanced dramatically since
World War II.' Kerr-McGee completed the first productive well "out-ofsight-of-land" in 1947.2 The 1950s saw the introduction of the submersible
drilling barge, and offshore production from Louisiana and Texas rose to
200,000 barrels a day by 1957.3 During the 1960s, the industry introduced a
number of drilling innovations including dynamic positioning drilling systems, magnetic and digital sound recording, improvements in soil boring4
techniques, and three-dimensional modeling of platform jacket designs.
Despite the rapid rise in oil prices following the OPEC embargo of5 1973,
"economic, geologic, and political factors" limited offshore drilling. The
recession of 1985 and 1986 "sucked the wind out of drilling in the Gulf of
Mexico," 6 but lower minimum bids for leases and two major discoveries by
Shell Oil in deep water off the Louisiana coast spurred new innovations in
drilling technology during the 1980s. A "new generation of vessels. . . took
drilling from 5,000 to 10,000 feet of water," directional drilling techniques
allowed engineers "to achieve greater accuracy and more fully exploit reservoirs[,] [d]rillers . . . found ways to obtain information from deep inside

wells," and "subsea completions" allowed drillers to locate the wellhead on
the ocean floor rather than on the production platform.' "Technological
breakthroughs in imaging and drilling" during the 1990s allowed oil companies to obtain oil located below the salt sheets that dominate the geology of
* Mr. Murchison (B.A., Louisiana Polytechnic Institute; J.D., M.A., University of Virginia;
S.J.D., Harvard Law School) is Professor Emeritus at the Paul M. Hebert Law Center. Prior to his
retirement in January 2011, he was the James E. and Betty M. Phillips Professor at the Law Center. He
is currently a visiting professor at the Moritz College of Law of the Ohio State University. This article
is an expanded version of the presentation Professor Murchison delivered on February 18, 2011 at the
Mississippi College School of Law Symposium on the BP Deepwater Horizon oil spill.
1. See generally NAT'L COMM'N ON THE DEEPWATER HORIZON OIL SPILL & OFFSHORE DRILLING, DEEPWATER: THE GULF OIL DISASTER & THE FUTURE OF OFFSHORE DRILLING 21-53 (2011),
http://oilspillcommission.gov/sites/default/files/documents/DEEPWATERReporttothePresident

Fl-

NAL.pdf [hereinafter NAT'L COMM'N REP.]; NAT'L COMM'N ON THE DEEPWATER HORIZON OIL SPILL
(2011), http://
& OFFSHORE DRILLING, THE HISTORY OF OFFSHORE OIL & GAS IN THE UNITED STATES
22
.pdf [hereinafwww.oilspillcommission.gov/sites/default/files/documents/HistoryofDrillingStaffPaper
ter HISTORY OF OFFSHORE OIL & GAS].
2. HISTORY OF OFFSHORE OIL AND GAS, supra note 1, at 4.

3. Id. at 6-7.
4. Id. at 10-11.
5. Id at 19.
6. Id. at 26.
7. Id. at 31-33.
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the Gulf of Mexico.8 Around the turn of the century, BP used submersibles and "truss spars" to develop simultaneously four major fields in
water depths of 4,000 to 7,000 feet. 9
Governmental regulation of offshore regulation has progressed more
slowly over the last six decades. Congress first authorized offshore leases
in the Outer Continental Shelf Act of 1953,10 a statute that focused on development of the minerals resources on the outer continental shelf, not environmental protection. Environmental concerns emerged following the
Santa Barbara oil spill in 1969.11 Opposition to offshore drilling in California led to limits on drilling off the shores of that state, 1 2 and a broader
environmental coalition prompted Congress to enact a series of environmental statutes. 1 3 Congress eventually updated the Outer Continental
Shelf Lands Act to include some environmental provisions in 1978.14 Following the grounding of the Exxon Valdez in 1989, Congress enacted the
Oil Pollution Act of 1990,1 which established new regulatory standards for
tankers. 16
As the preceding paragraph indicates, Congress has in the past responded to particular oil spills by improving federal liability provisions as
well as the regulatory and response requirements of federal law. The current polarized political environment, however, creates considerable doubt
regarding whether similar progress will be forthcoming following the latest
and most extensive oil disaster at the BP Deepwater Horizon well in the
Gulf of Mexico. On the one hand, the industry seems to regard every attempt to strengthen safety or environmental safeguards as an attack on all
offshore drilling. At the same time, some environmentalists have tried to
use the disaster to end offshore drilling or to shift the issue to global warming. As a result, Congress has not yet enacted legislation enhancing compensatory provisions, lowering the risk of a new disaster, or improving the
response when the next disaster occurs."
8. Id. at 37.
9. Id. at 48-50. A "'spar' resembles a giant buoy, consisting of a large-diameter, single vertical
cylinder supporting a deck for drilling and processing." Id. at 48.
10. Act of Aug. 7, 1953, Pub. L. No. 212-345, 67 Stat. 462 (codified as amended at 43 U.S.C
§§ 1331-1356(a) (2006)).
11. NAT'L COMM'N REP., supra note 1, at 28-29; HISTORY OF OFFSHORE OIL & GAS, supra note
1, at 13-14.
12. California banned leases in state-owned waters, and the Secretary of the Interior declared a
moratorium on new federal leases off the California coast. HISTORY OF OFFSHORE OIL & GAS, supra
note 1, at 14, 20-21, 23-24.
13. NAT'L COMM'N REP., supra note 1, at 57-59.
14. Outer Continental Shelf Act Amendments of 1978, Pub. L. No. 95-372, 92 Stat. 629; see infra
notes 63-87 and accompanying text.
15. Pub. L. No. 101-380, 104 Stat. 484 (1990).
16. Id.§ 4101-4103, 4106, 4114, 104 Stat. at 509-14, 517-20.
17. On July 30, 2010, the House of Representatives passed a bill that addressed many of the
issues discussed in this Article. See Consolidated Land Energy and Aquatic Resources Act of 2010,
H.R. 3534, 111th Cong. (2010). The Senate Committee on Environment and Public Works approved a
bill eliminating the limit on liability of offshore facilities, but the Senate took no further action on the
bill. See Big Oil Bailout Prevention Liability Act of 2010, S. 3305, 111th Cong. (2010). The author
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This Article advocates a middle ground that proposes reforms to respond to specific problems that the BP Deepwater Horizon spill has highlighted. It assumes that oil will remain central to energy use in the United
States over the next ten to twenty years. It also assumes that offshore drilling in the deep water of the Gulf of Mexico will not only continue, but is
likely to increase substantially over the next decade or two. From this perspective, the relevant questions are how the existing system for compensating those harmed by oil spills can be improved and what meaningful steps
can be taken to lower the risks of offshore drilling and to improve the response to spills that do occur. A previous article addressed the compensation issue;18 this Article focuses on lowering risks and improving response.
The Article begins with a summary of the existing statutes governing
offshore drilling and oil spills. It then highlights some regulatory deficiencies that were revealed by the BP Deepwater Horizon disaster and identifies six steps that Congress should take to correct those deficiencies. If
these steps are taken, the Article concludes, they could produce measurable progress toward the goals of reducing spills and limiting the damages
that result from them.
II.

REGULATION OF

OFFSHORE

DRILLING

After World War II, Louisiana granted leases for offshore drilling,19
even though President Truman had claimed federal jurisdiction over all
lands of the continental shelf in a 1945 proclamation. 2 0 A lengthy legal and
political battle ensued.2 1 The Supreme Court ruled in favor of the federal
government in 194722 and in 1950,23 but Congress crafted a compromise in
two statutes enacted in 1953. The Submerged Lands Act 2 4 granted each
state title to, ownership of, and control over the submerged lands within
three geographical miles of its coast. 25 The Outer Continental Shelf Lands
appeared before the Senate Committee to testify in favor of S. 3305. See The Big Oil Bailout Prevention Liability Act of 2010: Hearing on S. 3305 Before the S Comm. on the Env't & Pub. Works, 111th
Cong. (2010) [hereinafter Bailout Prevention Hearing] (statement of Kenneth M. Murchison, Professor,
Paul M. Hebert Law Center, Louisiana State University).
18. Kenneth M. Murchison, Liability Under the Oil Pollution Act: Current Law and Needed Revisions, 71 LA. L. REV. 917 (2011).
19. HISTORY OF OFFSHORE OIL & GAS, supra note 1, at 4.
20. Proclamation No. 2667, 3 C.F.R. 39 (1945 Supp.), reprinted in 59 Stat. 884 (1945).
21. See generally Jonathan A. Hunter, From President Truman to Governor Blanco: The Continuing Saga of Federal-State Revenue Sharing, Rocky Mtn. Min. L. Found. Special Inst. on Fed. & Indian
Oil & Gas Royalty Valuation & Mgmt. (Mar. 2007), available at http://www.liskow.com/Publication
Files/Hunter%20Paper%20.pdf.
22. United States v. California, 332 U.S. 19 (1947).
23. United States v. Texas, 339 U.S. 707 (1950); United States v. Louisiana, 339 U.S. 699 (1950).
24. Act of May 22, 1953, ch. 65, 67 Stat. 29 (codified as amended at 43 U.S.C. § 1301-1315
(2006)).
25. Id. H§ 3, 4, 67 Stat. at 30-31. The Act also reserved the right of a state to claim a "seaward
boundary beyond three geographical miles if it was so provided by its constitution or laws prior to or at
the time such State became a member of the Union, or if it has been heretofore approved by Congress." Id. § 4, 67 Stat. at 31. In 1960, the Supreme Court determined that Texas and Florida (on its
Gulf of Mexico side only) were entitled to ownership for three marine leagues from their coastlines, but
that Louisiana, Mississippi, and Alabama were only entitled to ownership for three geographical miles
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Act2 6 established federal control over leasing in waters beyond the control
of the states.
The Outer Continental Shelf Lands Act was a revenue and mineral
law, not an environmental statute. It extended the "laws and civil and political jurisdiction of the United States" to the lands of the outer continental shelf.2 7 It also gave the Secretary of the Interior broad discretion to
grant leases for oil, gas, and other minerals 28 as well as authority to issue
regulations "for the prevention of waste and conservation of the natural
resources of the outer Continental Shelf."2 9 Finally, it validated leases previously issued by states.3 0 The validation was not, however, a waiver of any
claims the United States might have with respect to those leases.3 1
In January 1969, a blowout at an offshore well that Union Oil operated
off the coast of Santa Barbara, California resulted in approximately
3,000,000 gallons of oil being spilled into the Santa Barbara channel.32 The
Santa Barbara spill galvanized political opposition to offshore drilling. The
drilling opponents prompted California to ban new leases in state waters 33
and to challenge new federal leases, 3 4 and a national environmental coalition convinced Congress to enact the Water Quality Improvement Act of
1970.35
The federal statute prohibited discharges of "harmful" quantities of oil
into "the navigable waters of the United States, adjoining shorelines, or . . .
the waters of the contiguous zone" 36 and allowed the imposition of civil
penalties for knowing violations of the prohibition. 7 It also authorized the
federal government to respond to discharges of oil, 38 created a funding
from their coastlines. See United States v. Louisiana, 363 U.S. 1 (1960); United States v. Florida, 363
U.S. 121 (1960). Subsequent decisions applied the three-mile rule to the Atlantic states and Alaska.
United States v. Maine, 420 U.S. 515 (1975); United States v. Alaska, 422 U.S. 184 (1975).
26. Act of Aug. 7, 1953, ch. 345, 67 Stat. 462 (codified as amended at 43 U.S.C. § 1331-1356a
(2006)). See generally Warren M. Christopher, The Outer Continental Shelf Lands Act: Key to a New
Frontier, 6 STAN. L. REV. 23 (1953).
27. Act of Aug. 7, 1953 § 4(a), 67 Stat. at 462 (codified at 43 U.S.C. § 1333 (2006)).
28. Id. § 8, 67 Stat. at 468 (codified at 43 U.S.C. § 1337 (2006)).
29. Id. § 5(a)(1), 67 Stat. at 464 (codified at 43 U.S.C. § 1334 (2006)).
30. Id. § 6(b), 67 Stat. at 466 (codified at 43 U.S.C. § 1335(b) (2006)).
31. Id. § 6(c), 67 Stat. at 467 (codified at 43 U.S.C. § 1335(c) (2006)).
32. See California v. Norton, 311 F.3d 1162, 1165-66 (9th Cir. 2002); Keith C. Clark & Jeffrey J.
Hemphill, The Santa Barbara Oil Spill: A Retrospective, 64 Y.B. Ass'N PAC. COAST GEOGRAPHERS 157
(2002).
33. Clark & Hemphill, supra note 32, at 162.
34. NAT'L COMM'N REP., supra note 1, at 63; HISTORY OF OFFSHORE OIL & GAS, supra note 1, at
20-21.
35. Pub. L. No. 91-224, 84 Stat. 91. For a more detailed summary of the 1970 Act, see Murchison, supra note 18, at 926-36.
36. Water Quality Improvement Act of 1970 § 102, 84 Stat. at 92 (amending § 11(b)(2) of the
Federal water Pollution Control Act).
37. Id. (amending § 11(b)(5) of the Federal Water Pollution Control Act). The 1970 statute also
required immediate notification to the federal government when a violation occurred, and it provided
criminal penalties for violations of this requirement. Id. (amending § 11(b)(4)).
38. Id., 84 Stat. at 93-94 (amending § 11(c)-(d) of the Federal Water Pollution Control Act).
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mechanism to pay for federal responses, 3 9 and made the owners and operators of offshore facilities strictly liable for removal costs up to a maximum
of $8 million. 40
The impact of the Santa Barbara oil spill went beyond the Water Quality Improvement Act. It also helped to galvanize the political movement
that persuaded Congress to enact a number of new environmental statutes.4 1 As a result of that explosion of legislative activity, the 1970s are
frequently called the decade of the environment. Although Congress did
not amend the statute that directly regulated offshore drilling until 1978,
several earlier laws had indirect effects.
The first of the new federal environmental statutes was the National
Environmental Policy Act (NEPA), 4 2 which President Nixon signed on January 1, 1970.43 NEPA directed federal agencies to incorporate environmental considerations into their decisions.44 In addition, it required every
federal agency to prepare "a detailed statement" for any recommendation
on "proposals for legislation and other major Federal actions significantly
affecting the quality of the human environment." 45 The statute required
the statement, which came to be known as the environmental impact statement, to address five topics: the environmental impact of the proposed action, any adverse environmental effects which cannot be avoided should
the proposal be implemented, alternatives to the proposed action, the relationship between local short-term uses of man's environment and the maintenance and enhancement of long-term productivity, and any irreversible
and irretrievable commitments of resources which would be involved in the
proposed action should it be implemented.4 6 The need to make a preliminary decision regarding whether the environmental impacts of an action
mandated preparation of an environmental impact statement prompted
courts 4 7 and the Council on Environmental Quality4 8 to require federal
39. Id., 84 Stat. at 96 (amending § 11(k) of the Federal Water Pollution Control Act).
40. Id., 84 Stat. at 95 (amending § 11(f)(3) of the Federal Water Pollution Control Act). The
maximum liability for the owner or operator of an onshore facility was also $8 million. Id., 84 Stat. at
94 (amending § 11(f)(2) of the Federal Water Pollution Control Act). The maximum liability for the
owner or operator of a vessel was the lesser of $300 per gross ton of the vessel or $14 million. Id.
(amending § 11(f)(1) of the Federal Water Pollution Control Act).
41. In addition to the statutes discussed in the text, see also Resource Conservation and Recovery Act of 1976, Pub. L. No. 94-580, 90 Stat. 2796 (codified as amended at 42 U.S.C. §§ 6901-6992k
(2006)); Federal Environmental Pesticide Control Act of 1972, Pub. L. No. 92-516, 86 Stat. 975 (codified as amended at 7 U.S.C. §H136-136y (2006) and scattered sections of 15 U.S.C. and 21 U.S.C.);
Clean Air Act Amendments of 1970, Pub. L. No. 91-604, 84 Stat. 1676 (codified as amended at 42
U.S.C. §§ 7401-7671q (2006)).
42. Pub. L. No. 91-190, 83 Stat. 852 (1970) (codified as amended at 42 U.S.C. §§ 1321-1346
(2006)). See generally Kenneth M. Murchison, Does NEPA Matter? - An Analysis of the Historical
Development and Contemporary Significance of the National Environmental Policy Act, 18 U. RiCH. L.
REV. 557 (1984).

43. See also N.Y. TIMEs, Jan. 2, 1970, at A12, col. 6 ("I have become further convinced that the
nineteen seventies absolutely must be the years when America pays its debt to the past by reclaiming
the purity of its air, its waters, and our living environment.").
44. NEPA § 102(2)(A)-(B), 83 Stat. at 853 (codified at 43 U.S.C. § 4332(2)(A)-(B) (2006)).
45. Id. § 102(2)(C) (codified at 42 U.S.C. § 4332(2)(C) (2006)).
46. Id.
47. See Hanly v. Kleindienst, 471 F.2d 823, 832 (2d Cir. 1972), cert. denied, 412 U.S. 908 (1973).
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agencies to document the decision in a shorter document that came to be
known as an environmental assessment.
In 1972, Congress amended the Federal Water Pollution Control Act,49
now more commonly known as the Clean Water Act. 5 0 The amendments
codified the oil spill provisions of the Water Quality Improvement Act as
Section 311 of the water pollution law.5
Congress also enacted the Coastal Zone Management Act5 2 in 1972.
It required all federal agencies to carry out their activities that affect the
coastal zone "in a manner which is consistent to the maximum extent practicable with the enforceable policies" of state coastal management programs that have been approved under the Act.5 It also mandated that an
agency provide the affected state a "consistency determination" at least 90
days prior to final approval of the federal activity affecting the coastal
zone. 5 4 In addition, an applicant for a federal license or permit to conduct
an activity that affected the coastal zone had to provide a certification that
the plan was consistent with the enforceable policies of an approved state
coastal management plan. 5 If the state disagreed with the consistency certification, the federal agency had to disapprove the plan unless the Secretary of the Interior made a determination that the activity would be
consistent with the enforceable provisions of the state plan. Amendments
to the Coastal Zone Management Act in 1976 specifically required any person submitting an exploration or development plan for offshore drilling to
include a consistency certification. 56
In 1973, Congress substantially amended the Endangered Species
Act.57 Procedurally, the statute required federal agencies to consult with
the National Marine Fisheries Service when an action might affect a marine
48.
49.
(codified
ing from

43 Fed. Reg. 55,990 (Nov. 29, 1978) (codified at 40 C.F.R. §H1501.4(b), 1508.9 (2010)).
Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-500, 86 Stat. 816
as amended at 33 U.S.C. §§ 1251-1387 (2006)). See generally Kenneth M. Murchison, LearnMore Than Five-and-a-HalfDecades of Federal Water Pollution Control Legislation, 32 B.C.
ENVTL. AFF. L. REv. 527, 536-50 (2005).
50. During the 1970s, the Federal Water Pollution Control Act came to be known as the Clean
Water Act. The 1977 Amendments to the Federal Water Pollution Control Act officially declared the
"Clean Water Act" label as an alternative statutory name. See Clean Water Act of 1977, Pub. L. No.
95-217, 91 Stat. 1566 (adding § 518 of the Federal Water Pollution Control Act).
51. Federal Water Pollution Control Act Amendments of 1972 § 2, 86 Stat. at 862 (codified as
amended at 33 U.S.C. §1321 (2006)).
52. Pub. L. No. 92-583, 86 Stat. 1280 (1972) (codified as amended at 16 U.S.C. §§ 1451-1466
(2006)). For an explanation of how the Coastal Zone Management Act has had limited influence on
offshore drilling, see Sam Kalen, The BP Macondo Well Exploration Plan: Wither the Coastal Zone
Management Act?, 40 ENVTL. L. REP. 11,079 (2010).
53. Coastal Zone Management Act § 307(c)(1), 86 Stat. at 1285 (codified as amended at 16
U.S.C. § 1456(c)(1) (2006)); see also id. § 307(c)(2) (codified as amended at 16 U.S.C. § 1456(c)(2)
(2006) (imposing the same obligation on federal agencies undertaking any development project in the
coastal zone).
54. Id. § 307(c)(1), 86 Stat. at 1285 (codified as amended at 16 U.S.C. § 1456(c)(1) (2006)).
55. Id. §307(c)(3), 86 Stat. at 1285 (codified as amended at 16 U.S.C. § 1456(c)(3)(A) (2006)).
56. Pub. L. No. 94-370, § 6, 90 Stat. 1013, 1018 (1976) (codified at 16 U.S.C. § 1456(c)(3)(B)
(2006)).
57. Pub. L. No. 93-205, 87 Stat. 884 (codified as amended at 16 U.S.C. §§# 1531-1544 (2006)).
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species that had been listed as endangered or threatened." Substantively,
the Act prohibited federal agencies from undertaking any action that
would jeopardize the species or destroy its critical habitat 59 and forbade
any person from taking a listed species of wildlife.6 0 After the Supreme
Court ruled that an injunction was mandatory in cases involving a violation
of the substantive prohibition, 6 1 Congress amended the statute to add details regarding the consultation process, an exemption procedure, and authority for the National Marine Fisheries Service to grant an "incidental
take" permit when an action would not jeopardize the species or destroy its
critical habitat. 62
By the mid-1970s, the legal regime governing offshore drilling pleased
no one. Environmentalists and the fishing industry complained about the
lack of provisions safeguarding fisheries and other aspects of the aquatic
environment. Governors of coastal states objected to their exclusion from
the permitting process. The oil and gas industry objected to the delays that
the environmental statutes, especially NEPA, imposed.6 3
Congress responded to these complaints by updating the statute governing offshore drilling in the Outer Continental Shelf Lands Act Amendments of 1978.' The new statute was a compromise that tried to
accommodate everyone. It added some environmental provisions and included additional requirements to consult with coastal states at the same
time that it continued to support rapid mineral development on the outer
continental shelf.
The 1978 Amendments established a four-step process for developing
oil and gas resources on the outer continental shelf. First, the Secretary of
the Interior establishes a five-year leasing plan. Second, the Secretary
leases the tracts identified in the five-year plan. Third, the lessee submits
an exploration plan identifying the specific location where exploration will
occur. Fourth, once oil is discovered in paying quantities, the lessee proceeds to the development and production phase.
58. Id. § 7, 87 Stat. at 892 (codified as amended at 16 U.S.C. § 1536(a)(2) (2006)). For marine
species, the Secretary of Commerce is the official with whom an agency must consult, id. § 1532(15)
(definition of secretary); and the Secretary has delegated that responsibility to the head of the National
Marine Fisheries Service. See 50 C.F.R. 403.02(f) (2010).
59. Endangered Species Act of 1973 § 7, 87 Stat. at 892 (codified as amended at 16 U.S.C.
§ 1536(a)(2) (2006)).
60. Id. § 9(a)(1)(B)-(C), 87 Stat. at 893 (codified at 16 U.S.C. § 1538(a)(1)(B)-(C) (2006)).
61. TVA v. Hill, 437 U.S. 153 (1978). See generally KENNETH M. MURCHISON, THE SNAIL
DARTER CASE: TVA VERSUS THE ENDANGERED SPECIES Acr (Univ. Press of Kan. 2007).
62. Pub. L. No. 95-632, § 3, 92 Stat. 3751, 3752 (1978) (codified as amended at 16 U.S.C. § 1536
(2006)).
63. Uisdean R. Vass, A Comparison of American and British Offshore Oil Development During
the Reagan and Thatcher Administrations, 21 TULSA L. REV. 23, 58 (1985).
64. Pub. L. No. 95-372, 92 Stat. 629 (1978) (codified as amended in various sections of 43 U.S.C.
(2006)). See generally Gordon L. James, Comment, The Outer Continental Shelf Lands Act of 1978:
Balancing Energy Needs With Environmental Concerns, 40 LA. L. REV. 177 (1979); Vass, supra note 63,
at 43-54. Amendments to the Act in 1986 increased the revenues shares paid to adjoining states.
NAT'L COMM'N REP., supra note 1, at 66.
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The revised statute added some references to environmental values in
the introductory sections of the Act. The purposes now recognized the
need "to balance orderly energy resource development with protection of
the human, marine, and coastal environments" and "encourage development of new and improved technology for energy resource production
which will eliminate or minimize risk of damage to the human, marine, and
coastal environments." 6 5 Congress also established national policies directing that the outer continental shelf "should be made available for expeditious and orderly development, subject to environmental safeguards," and

that operations on the outer continental shelf should be conducted "in a
safe manner" using techniques that will prevent or minimize occurrences
which "may cause damage to the environment or to property, or endanger
life or health." 6 6 In addition, the Amendments required the Secretary of
the Interior to manage development "in a manner which considers economic, social, and environmental values of the renewable and nonrenewable resources contained in the outer Continental Shelf, and the potential
impact of oil and gas exploration on other resource values of the outer
environments." 6' They also directed the Secretary to consider "the relative
environmental sensitivity and marine productivity of different areas of the
outer Continental Shelf" 6 8 and to "select the timing and location of leasing,
to the maximum extent practicable, so as to obtain a proper balance between the potential for environmental damage, the potential for the discovery of oil and gas, and the potential for adverse impact on the coastal
zone.-"69
The 1978 Amendments included some substantive environmental provisions. They expressly authorized suspension of lease activities for "a
threat of serious, irreparable, or immediate harm or damage to life . . . to

property, to any mineral deposits . . . , or to the marine, coastal, or human
environment." 7 0 They even allowed the cancellation of leases when "the
threat of harm or damage will not disappear or decrease to an acceptable
extent within a reasonable period of time," 7 ' but cancellation entitled the
lessee to compensation. 7 2 The Amendments prohibited any flaring of natural gas from a well "unless the Secretary finds that there is no practicable
way to complete production of such gas, or that such flaring is necessary to
alleviate a temporary emergency situation or to conduct testing or work65. Outer Continental Shelf Lands Act Amendments of 1978 § 102, 92 Stat. at 631 (codified at 43
U.S.C. § 1802(6), (9) (2006)).
66. Id. § 202, 92 Stat. at 642 (codified at 43 U.S.C. § 1332(3), (6) (2006)) (amending § 3(6), (9) of
the Outer Continental Shelf Lands Act) (emphasis added).
67. Id. § 208, 92 Stat. at 649 (codified at 43 U.S.C. § 1344(a)(1) (2006)) (adding § 18(a)(1) of the
Outer Continental Shelf Lands Act).
68. Id. (codified at 43 U.S.C. § 1344(a)(2)(G) (2006)) (adding § 18(a)(2)(G) of the Outer Continental Shelf Lands Act).
69. Id. (codified at 43 U.S.C.
1344(a)(3) (2006)) (adding § 18(a)(3) of the Outer Continental
Shelf Lands Act).
70. Id. §204, 92 Stat. at 636 (codified at 43 U.S.C. §1334 (a)(1)(B) (2006)) (amending
§5(a)(1)(B) of the Outer Continental Shelf Lands Act).
71. Id. (codified at 43 U.S.C. §1334(a)(2)(A)(ii) (2006)).
72. Id. (codified at 43 U.S.C. §1334(a)(2)(C) (2006)).
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over operations." 73 They required lease holders to submit an exploration
plan for the Secretary's approval prior to drilling and obligated the Secretary to approve the plan if the plan "is consistent with the provisions of
[the] Act, regulations prescribed under [the] Act, . . . and the provisions of
[the] lease." 74 Except in the Gulf of Mexico, a lessee also had to submit a
development and production plan once oil was discovered in paying quantities.7 5 The development plans had to set forth "the environmental safeguards to be implemented" and to explain "how [they] are to be
implemented." 7 6 Another new section instructed the Secretary to require
"use of the best available and safest technologies which the Secretary determines to be economically feasible" for "all new drilling and productions
and, wherever practicable, on existing operations" when "failure of equipment would have a significant effect on safety, health, or the environment,"
but it authorized an exception to the requirement when the Secretary determines that the incremental benefits of a technology are clearly 7insuffi7
cient to justify the incremental costs of utilizing such technologies.
The 1978 Amendments added two sets of compensation provisions.
Title III made offshore drilling and transportation activities strictly liable
8
for removal costs and certain economic damages.7 Title IV created a fund
specifically designed to compensate fishermen injured by offshore oil
spills. 79
The Outer Continental Shelf Act Amendments of 1978 also required
increased consultation with coastal states.8 0 They allowed states to "submit
recommendations to the Secretary regarding the size, timing, or location of

73. Id. (codified at 43 U.S.C. § 1334(i) (2006)) (amending § 5(i) of the Outer Continental Shelf
Lands Act).
74. Id. § 206, 92 Stat. at 647 (codified at 43 U.S.C. § 1340(c)(1) (2006)) (amending § 11(c)(1) of
the Outer Continental Shelf Lands Act).
75. Id. § 208, 92 Stat. at 659 (codified at 43 U.S.C. § 1351(a)(1), (b) (2006)) (adding § 25(a)(1),
(b) of the Outer Continental Shelf Lands Act).
76. Id. (codified at 43 U.S.C. § 1351(c)(3) (2006)) (adding § 25(c)(3) of the Outer Continental
Shelf Lands Act). In every region except the Gulf of Mexico, the Secretary had to designate at least
one development and production plan as a major federal action that would require the preparation of
an environmental impact statement. Id. § 1351(e)(1) (adding § 25(c)(3) of the Outer Continental Shelf
Lands Act).
77. Id. § 208, 92 Stat. at 654 (codified at 43 U.S.C. § 1347(b) (2006)) (adding § 21(b) of the Outer
Continental Shelf Lands Act).
78. Id. §§ 301-315, 92 Stat. at 670-85 (1978), repealed by Pub. L. No. 101-380, § 2004, 104 Stat.
507 (1990); see Murchison, supra note 18, at 922-23.
79. Outer Continental Shelf Lands Act Amendments of 1978 §§ 401-407, 92 Stat. at 685-90

(codified as amended at 43 U.S.C. §§ 1841-1845 (2006)); see Vass, supra note 63, at 53-54.
80. In addition to the consultation requirements described in the text, the Act contained one
substantive prohibition. It precluded any lease within fifteen miles of Point Reyes wilderness "unless
the State of California . . . [allows] exploration, development, or production on activities of lands beneath navigable waters . . . of such State which are adjacent to such Wilderness." Outer Continental
Shelf Lands Act Amendments of 1978 § 206, 92 Stat. at 647 (codified as amended at 43 U.S.C. § 1340(h)
(2006)) (adding § 19(h) of the Outer Continental Shelf Lands Act).
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a proposed lease sale or with respect to a proposed development and production plan." 81 Moreover, the Secretary was to accept the recommendations if the Secretary determined "that they provide for a reasonable
balance between the national interest and the well-being of the citizens of
the affected State." 82 The Amendments also precluded the Secretary from
allowing exploration8 3 or development 84 activities unless the state concurred that the activities were consistent with the enforceable policies of its
approved coastal zone management plan or the Secretary determined that
the activities were consistent.
Despite the provisions summarized in the preceding paragraphs, the
Outer Continental Shelf Lands Act remained a mineral development statute. Congress found that "technology is or can be made available which
will allow significantly increased domestic production of oil and gas without undue harm or damage to the environment."85 Moreover, the first purpose listed in the Act was to manage "the oil and natural gas resources of
the Outer Continental Shelf" for "expedited exploration and development."8 6 The Act also continued to vest wide discretion in the Secretary as
to what outer continental shelf lands should be leased and how leasing operations should be conducted." Despite this substantive discretion, the
Act required the Secretary to approve or to disapprove exploration plans
within 30 days of their submission,8 a requirement that made meaningful
environmental scrutiny difficult.
The election of President Ronald Reagan in 1980 provided a boost to
offshore drilling even though the recession in the middle of the decade
delayed the actual expansion of drilling. James Watt, Reagan's first Secretary of the Interior, favored a vast expansion of drilling in the outer continental shelf.89 To support that goal, he replaced the previous practice of
leasing nominated tracts with a plan to lease huge areas with the lessee
subsequently choosing the particular locations where drilling would occur. 90 Equally important, Watt reorganized the department's management
81. Id. § 208, 92 Stat. at 654 (codified at 43 U.S.C. § 1345(a) (2006)) (adding § 19 of the Outer
Continental Shelf Lands Act).
82. Id.

83. Id. § 206, 92 Stat. at 629 (codified at 43 U.S.C. § 1340(c)(2) (2006)) (adding § 11(c)(2) of the
Outer Continental Shelf Lands Act).
84. Id. § 208, 92 Stat. at 659 (codified at 43 U.S.C. § 1351(d) (2006)) (adding § 25(d) of the Outer
Continental Shelf Lands Act); see also 43 U.S.C. § 1351(h)(1)(B) (2006).
85. Outer Continental Shelf Lands Act Amendments of 1978 § 101, 92 Stat. at 630 (codified at 43
U.S.C. § 1801(6) (2006)).
86. Id. § 102, 92 Stat. at 631 (codified at 42 U.S.C. § 1802 (2006)).
87. Id. § 205, 92 Stat. at 640, 644 (codified as amended at 43 U.S.C. § 1337(a)-(b) (2006))
(amending § 8(a)-(b) of the Outer Continental Shelf Lands Act).
88. Id. § 206, 92 Stat. at 647 (codified at 43 U.S.C. § 1340(c)(1) (2006)) (adding * 11(c)(1) of the
Outer Continental Shelf Lands Act).
89. HISTORY OF OFFSHORE OIL & GAS, supra note 1, at 21 (quoting Secretary Watts' announcement that he intended to offer 1 billion acres for leasing in the next five years). For a sympathetic
summary of the Reagan leasing program, see Vass, supra note 63, at 57-66.
90. HISTORY OF OFFSHORE OIL & GAS, supra note 1, at 23.
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of offshore drilling by merging the leasing, revenue collection, and regulatory functions into a single office, the newly created Minerals Management
Service.9 1 After Watts left office, William Clark-his successor as Secretary of the Interior-scaled back the leasing plan that Watts had proposed
92
in 1982, but he continued the area-wide leasing program.
The Minerals Management Service found ways to minimize the impact
of environmental statutes on offshore drilling. It used the "tiering" and
"categorical exclusion" provisions of the Council on Environmental Quality's NEPA regulations9 3 to eliminate detailed environmental analysis at
the leasing, exploration, and development stages, when environmental
analysis would likely have been most meaningful. To limit the impact of
the Endangered Species Act and the Coastal Zone Management Act, the
Service permitted leasing to proceed even as the Service was involved in
4
consultations required under the Endangered Species Act, 9 and it decided
that the requirement for a determination that federal activities were consistent with state coastal zone management programs 95 did not apply to the
leasing decision. 96 Finally, the Service largely allowed industry standards
to define the regulatory requirements of the Act. 97
The Outer Continental Shelf Lands Act Amendments of 1978 exempted drilling in the Gulf of Mexico from some of the new regulatory
requirements, 9 8 and congressional and presidential decisions over the next
fifteen years effectively focused offshore drilling in the central and western
Gulf plus a few areas off the coast of Alaska. Congress gradually expanded
moratoria included in the annual appropriation acts for the Department of
Interior until they covered 166 million acres. In 1990, President George
H.W. Bush issued an executive order removing areas of the Pacific, Atlantic, and Florida Gulf Coast from leasing until 2000.99
91. NAT'L COMM'N REP., supra note 1, at 63-65.
92. Id. at 24-25.
93. 43 Fed. Reg. 55,990 (1978) (codified at 40 C.F.R. §§ 1500.4(I), (0), 1502.20, 1507.3(b)(2)(ii),
1508.4 (2010)). For summaries of the Council on Environmental Quality regulations, see Lawrence R.
Liebesman, The Council on Environmental Quality's Regulations to Implement the National Environmental Policy Act - Will They Further NEPA's Substantive Mandate?, 10 ENvTL. L. REP. 50,039 (1980);
James E. McDermott, Improving NEPA: New Regulations of the Council on Environmental Quality, 8
B.C. ENvrL. An'. L. REV. 89 (1979); Murchison, supra note 42, at 589-92.
94. See Village of False Pass v. Clark, 733 F.2d 605, 607 (9th Cir. 1984) (describing process in
which the Secretary signed a final notice of lease sale two days prior to receiving final biological opinion
from the National Marine Fisheries Service).
95. 43 U.S.C. § 1456(c)(1) (2006) (§ 3007(c)(1) of the Outer Continental Shelf Lands Act); see
supra notes 59-63 and accompanying text.
96. Sec'y of the Interior v. California, 464 U.S. 312, 317-19 (1984) (describing the rejection of
California's demand for a consistency determination prior to lease sale).
97. NAT'L COMM'N ON THE DEEPWATER HORIZON OIL SPILL & OFFSHORE DRILLING, INDUSTRY's ROLE IN SUPPORTING HEALTH, SAFETY & ENVIRONMENTAL STANDARDS OPTIONS & MODELS
FOR THE OFFSHORE OIL & GAS SECTOR (2011) http://www.oilspillcommission.gov/sites/default/files/
documents/Staff %2oWorking%2oPaper%2ondustry/20Role.pdf.
98. See 43 U.S.C. § 1351(c)(1) (2006) (requiring a development and production plan everywhere
but in the Gulf of Mexico); id. § 1351(e)(1) (requiring that an environmental impact statement be prepared for at least one development and production plan in every region except the Gulf of Mexico).
99. NAT'L COMM'N REP., supra note 1, at 66-67; HISTORY OF OFFSHORE OIL & GAS, supra note
1, at 20-24.
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In general, the federal courts upheld the Department of the Interior in
its administration of the Outer Continental Shelf Lands Act. The Supreme
Court ruled that leasing decisions did not require a determination that the
decision was consistent with state management programs that had been approved under the Coastal Zone Management Act.' 00 The Ninth Circuit
held that proceeding with a lease while the Minerals Management Service
was consulting with the National Marine Fishers Service regarding the impact of the lease on endangered species did not violate the Endangered
Species Act, 01 and the District of Columbia Circuit upheld the use of tiering to avoid detailed environmental analysis before the exploration
stage. 02 Decisions holding that an agency's decision to use a categorical
exclusion is reviewable under the arbitrary and capricious standard 03
made it hard to attack the use of categorical exclusions for exploration
plans, although the Ninth Circuit did rule that the Minerals Management
Service had to explain why a categorical exclusion was not applicable when
"substantial evidence in the record" indicated that an exception to the categorical exclusion might apply.' 04
The most recent environmental statute to address offshore drilling was
the Oil Pollution Act of 1990.105 Its principal provisions expanded liability
for oil spills1 06 and imposed new double hull requirements for tankers. 10 7
The Act did, however, amend Section 311 of the Clean Water Act to require that the National Contingency Plan include "[e]stablishment of procedures and standards for removing a worst-case discharge of oil, and for
mitigating or preventing a substantial threat of such a discharge." 08 For
vessels, the Act defined "worst case discharge" as "a discharge in adverse
weather conditions of its entire cargo."109 For offshore facilities, the definition was less precise: "the largest foreseeable discharge in adverse weather
conditions." 1 "0

100. Sec'y of the Interior v. California, 464 U.S. 312 (1984). See generally Sarah Armitage, Note,
Federal 'Consistency' Under the Coastal Zone Management Act - A Promise Broken by Secretary of the
Interior v. California, 15 ENvrL. L. 153 (1984).
101. Village of False Pass v. Clark, 733 F.2d 605, 610 (9th Cir. 1984).
102. N. Slope Borough v. Andrus, 642 F.2d 589 (D.C. Cir. 1980).
103. See, e.g., Nat'I Trust for Historic Pres. v. Dole, 828 F.2d 776, 781 (D.C. Cir. 1987); Back
Country Horsemen of Am. v. Johanns, 424 F. Supp. 2d 89, 98 (D.D.C. 2006).
104. California v. Norton, 311 F.3d 1162, 1177 (9th Cir. 2002).

105. Pub. L. No. 101-380, 104 Stat. 484 (1990).
106. Id. §§ 1001-1019, 104 Stat. at 486-506 (codified as amended at 33 U.S.C. §§ 2701-2719
(2006)); see generally Murchison, supra note 18, at 925.
107. Id. § 4115, 104 Stat. at 517-20 (codified at46 US. § 3703a (2006)).
108. Id. § 4201(b), 104 Stat. at526 (codified at 33 U.S.C. § 1321(d)(2)(H) (2006)).
109. Id.

§ 4201(c),

104 Stat. at 527 (codified at 33 U.S.C.

110. Id. (codified at33 U.S.C. § 1321(a)(24)(B) (2006)).

§ 1321(a)(24)(A)

(2006)).
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III.

BP DEEPWATER HORIZON OIL SPILL AND THE NEED TO
LoWER RISKS AND TO IMPROVE RESPONSE EFFORTS

THE

On the night of April 20, 2010, a catastrophic explosion occurred on
the BP Deepwater Horizon drilling rig. 111 The explosion killed eleven men
working on the rig and injured seventeen others. On the morning of April
BP confirmed that the blowout pre22, the rig sank; shortly thereafter, 112
venter failed to stop the leaking oil.
Thus began the worst oil spill in United States history. The magnitude
of the spill, officially estimated at approximately 4.9 million barrels or 205
million gallons, far exceeded any release that BP had predicted in any of
the exploration or response plans the company had submitted for the well.
For the next three months, BP tried a variety of methods to contain
3
and to collect the oil that was spilling into the Gulf of Mexico." BP finally
succeeded in installing a capping stack that stopped the flow of oil on July
15, and the company effectively killed the well14 through a "static kill" procedure that was completed several days later.'
The blowout at the BP Deepwater Horizon well highlighted many of
the weaknesses of the current regulatory system covering offshore drilling.
This part summarizes some of those weaknesses and proposes six measures
that will lower the risks of future spills and help to ensure a prompt and
adequate response when major spills do occur. Specifically, it advocates
adequate compensation for victims of oil spills, improved environmental
assessment, better contingency planning, stronger environmental and
safety regulations, more support for research, and additional administrative
reform.

A.

Adequate Compensation

Any program of meaningful reform of offshore drilling will include
revisions to the laws compensating victims of oil spills. The author has offered specific reform proposals in testimony before the Senate Committee
on Environment and Public Works 15 and in a previous law review article." 6 The concern here is not to repeat those proposals but to emphasize
the role that reform in the compensatory provisions plays in lowering risks
of future spills and improving response efforts.
Although basic principles of equity support more compensation for
those injured by oil spills, 117 the case for more robust liability provisions is
not simply a matter of equity. Requiring responsible parties for oil spills to
111. For a detailed description of the explosion and the events preceding it, see
REP., supra note 1, at 1-20.

NAT'L COMM'N

112. Id. at 130-33.
113. Id. at133-61.
involved pumping heavy drilling mud into the well in an
kill'
114. Id. at 161--69. "[T]he 'static

effort to
115.
116.
117.

push oil and gas back into the reservoir." Id. at 166.
Bailout Prevention Hearing, supra note 17 (statement of Kenneth M. Murchison).
Murchison, supra note 18, at 936-55.
Id. at 937.
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compensate those who are injured by oil spills is also likely to have a deterrent impact on the industry. Immunizing the oil industry from liability for
the losses associated with oil spills is likely to have contributed to companies under-investing in safety and environmental protections.t' 8 Stronger
liability provisions should also be part of the road to a new culture emphasizing safety and environmental protection."
The liability regime governing oil spills is a complicated one that includes admiralty and maritime lawl20as well as state law.' 2 ' To be effective, reforms must be comprehensive with gaps in liability attacked in a
united way. Such a united approach will include strengthening the liability
provisions of the Oil Pollution Act, 12 2 eliminating the caps in coverage and
limits on punitive damages in admiralty and maritime law,' 2 3 and ensuring
the full applicability of state law to damages occurring in the state even
when the discharge occurs outside the boundaries of the state.12 4
B.

Improved Environmental Assessment

As explained in the preceding part, environmental assessment has
been the principal method that federal law has employed for minimizing
the risks of offshore drilling. NEPA directs all federal agencies to assess
the environmental consequences of proposed actions' 2 5 and requires the
preparation of an environmental impact statement for any proposal for a
major federal action that significantly affects the quality of the human environment.126 The Endangered Species Act requires a more particularized
evaluation when a proposed federal action might affect a species that has
been listed as endangered or threatened.127 The Outer Continental Shelf
Lands Act provides that development plans must assess the environmental
impacts of offshore drilling.128 Unfortunately, the Minerals Management
Service has applied all three statutes in ways that avoided meaningful analysis of the environmental impacts of off shore drilling.
118. Id.; NAT'L COMM'N REP. supra note 1, at 284; see also Keith J. Jones, Drill Baby . . . Spill
Baby, How the Oil Pollution Act's Economic-Damage Liability Cap Contributed to the Deepwater Horizon Disaster, 40 ENVTL. L. REP. 11,132 (2010).
119. NAT'L COMM'N REP., supra note 1, at 217 ("Government oversight.., must be accompanied
by the oil and gas industry's internal reinvention: sweeping reforms that accomplish no less than a
fundamental transformation of its safety culture.").
120. Oil Pollution Act § 6001(e), 104 Stat. at 555 (codified at 33 U.S.C. § 2751(e) (2006)). See
generally Thomas C. Galligan, Death at Sea: A Sad Tale of Disaster, Injustice, and Unnecessary Risk, 71
LA. L. REV. 787 (2011).
121. Oil Pollution Act § 1018(a)(1), 104 Stat. at 505-06 (codified at 33 U.S.C. § 2718(a)(1)
(2006)).
122. See Murchison, supra note 18, at 937-50.
123. See id. at 952-53; Galligan, supra note 120.
124. See Murchison, supra note 18, at 950-52.
125. 42 U.S.C. § 4332(2)(A) (2006).
126. Id. § 4332(2)(C).
127. 16 U.S.C. § 1336(a)(2) (2006).
128. 43 U.S.C. § 1351(c)(3) (2006).
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1. National Environmental Policy Act.
Since 1970, NEPA has required federal agencies to factor environmental considerations into their decision-making. The primary vehicle for forcing consideration of environmental values is the duty to prepare an
environmental impact statement for all proposals for major federal action
significantly affecting the quality of the human environment. 12 9 To determine whether a proposed action is a major federal action for which an environmental impact statement is required, Council on Environmental Quality
regulations13 0 ordinarily require that an agency engage in a more informal
analysis called an environmental assessment.
The Council on Environmental Quality regulations contain two important exceptions to the general requirements for impact statements and environmental assessments. When an agency makes a series of decisions
related to the same subject, the agency does not have to repeat its environmental analysis in successive impact statements. Instead, the regulations
permit "tiering" of impact statements to avoid repetition; when a prior impact statement has already considered a particular issue, tiering allows the
agency to incorporate the analysis of the prior statement by reference. 131
A second exception-the categorical exclusion-allows an agency to avoid
the environmental assessment if it is unnecessary. When, an agency can
identify a category of actions that never have a significant effect on the
environment, the agency can establish a categorical exclusion for those activities' 3 2 So that neither an impact statement nor an environmental assessment is required.
Deepwater drilling seems to be precisely the type of decision into
which NEPA intended to force agencies to incorporate environmental values, and preparation of environmental impact statements slowed offshore
drilling during the 1970s.13 3 Unfortunately, the Minerals Management Service managed to blunt the impact of NEPA in the 1980s. By combining
inappropriate use of tiering and unwarranted expansion of categorical exclusions, the Service managed to apply NEPA in a manner that maintained
the form of environmental review without any meaningful substance. The
Service prepared programmatic and multi-lease impact statements at levels
too broad to require discussion of specific environmental harms and used
those general statements as the basis for not preparing statements for individual leases. Equally important, in 1986 it expanded a categorical exclusion that allowed the basis for categorically excluding exploration and
development decisions in the central and western Gulf of Mexico to proceed without impact statements or environmental assessments.134
129. 42 U.S.C. § 4332(2)(C) (2006).
130. 40 C.F.R. §H1501.4(b), 1508.9 (2010).
131. Id. §H1501.4(i), 1502.20.
132. Id. §§# 1500.4(p), 1507.3(b)(2)(ii), 1508.4.
133. See Vass, supra note 63, at 44 ("By January 1977, it was taking an average of eleven months at
the prelease stage to prepare the [environmental impact statement].").
134. 51 Fed. Reg. 1,855 (Jan. 15, 1986) (codified atDep't of Interior, Departmental Manual, Part
516, § 15.4(C)(10)). It provides a categorical exclusion for:
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In 2007, the Service actually prepared two environmental impact statements that included the area where the BP Deepwater Horizon well was
located: a programmatic statement on the five-year leasing plan, which included Alaska and the Pacific as well as the Gulf of Mexico, 1 3 5 and a multilease statement covering eleven leases in the Gulf of Mexico,' 3 6 including
the one encompassing the BP site. Given the vast areas covered by the two
statements, the discussions of particular environmental concerns are not
very specific as shown in a comparison of the discussion of the potential
impacts on blue fin tuna and the Gulf sturgeon, two important species in
the region of the BP Deepwater Horizon well. 137
When the Service evaluated the lease for the area in which the BP
Deepwater Horizon well was drilled, it prepared an environmental assessment rather than an impact statement. The assessment, which did not even
mention the blue fin tuna,' 38 concluded that the previous impact statements adequately discussed the relevant environmental issues. The effect
of that conclusion was to foreclose detailed environmental analysis at the
critical leasing stage.
By the time the inquiry turned to the specific location where BP prepared to drill in 10,000 feet of water to a depth more than 5,000 feet below
the ocean floor, the Service did not even prepare an environmental assessment. Instead, it relied on the categorical exclusion applicable to exploration plan and development documents in the Gulf of Mexico. 139 One could
certainly argue that the categorical exclusion did not apply to the BP Deepwater Horizon well by its own terms,'140 and one can only describe the
Approval of an offshore lease or unit exploration, development/production plan or a Development Operation Coordination Document in the central or western Gulf of Mexico. . . except
those proposing facilities: (1) In areas of high seismic risk or seismicity, relatively untested
deep water, or remote areas; or (2) within the boundary of a proposed or established marine
sanctuary, and/or within or near the boundary of a proposed or established wildlife refuge or
areas of high biological sensitivity; or (3) in areas of hazardous natural bottom conditions; or
(4) utilizing new or unusual technology.
135. CouNcIL ON ENvrL. QUALITY & BUREAU OF OCEAN ENERGY MGMT. & REGULATORY ENFORCEMENT, REP. REGARDING THE MINERALS MGMT. SERV. 'S NAT'L ENVTL. POLicy ACT POLICIES,
PRACTICES, & PROCEDURES AS THEY RELATE TO OUTER CONTINENTAL SHELF OIL & GAS EXPLORA-

TION & DEV. 11 (2010) http://www.whitehouse.gov/sites/default/files/microsites/ceql20100816-ceq-mmsocs-nepa.pdf [hereinafter CEQ/BOEMRE REP.];

CTR.

FOR OCEAN SOLUTIONS, THE NAT'L ENVTL.

POLICY ACa (NEPA) & A REVIEW OF MMS NEPA DOCUMENTS 6 (2010), http://www.oilspillcommission.gov/sites/default/files/documents/StanfordCenterOceansSolutionBP%20Commission NEPA%20
Reportl10.19.2010.PDF (Report prepared for the National Commission on BP Deepwater Horizon Oil
Spill and Offshore Drilling) [hereinafter CTR. FOR OCEAN SOLUTIONS REP.]. For a recent overview of
the NEPA reviews applicable to the BP Deepwater Horizon well, see Kristina Alexander, The 2010 Oil
Spill: MMS/BOEMRE and NEPA (Mar. 2, 2011) (Congressional Research Service Report).
136. CEQ/BOEMRE REP., supra note 135, at 12; CTR. FOR OCEAN SOLTONS REP., supra note

135, at 6.
137. Id. at 6-7, 30-39.
138. Id. at 6.
139. CEO/BOEMRE REP., supra note 135 at 18-19; CTR. FOR OCEANS SotIONS REP., Supra
note 135 at 12-13.
140. One could easily have classified the BP Deepwater Horizon well as a facility in an area of
"relatively untested deep water" or a facility "utilizing new or unusual technology." Dep't of Interior,
Departmental Manual, Part 516, § 15.4(C)(10)(1), (4). See CTR. FOR OCEAN SOLUTIONS REP., supra
note 135, at 14-15.
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available documentation of the determination of the applicability of the
exclusion as cursory.141 The more important omission, however, is systemic. By using the categorical exclusion for exploration plans in the Gulf
of Mexico, 14 2 the agency did not seriously analyze potential environmental
problems or invite comments on those problems from other federal and
state agencies or the public.
Following the disaster in the Gulf of Mexico, the Bureau of Ocean
Energy Management and Regulatory Enforcement (BOEMRE)143 -the
successor to the Minerals Management Service-conducted a joint review
with the Council on Environmental Quality of the NEPA policies applicable to offshore drilling. 144 Although the report stopped short of finding
that the approach used by the Minerals Management Service was unlawful,
it did recommend that the Bureau review its rules for the use of categorical
exclusions for offshore drilling to determine whether they should be revised. 14 5 On the same day that the report was issued, the Bureau suspended the use of categorical exclusions for exploration plans that use
subsurface blowout preventers or blowout preventers on floating facilities, 146 and the agency initiated its formal review of the use of categorical
exclusions in October.14 7
The solution to the inadequate NEPA assessments of the past is to
reform the process to include meaningful consideration of site-specific issues at the leasing, exploration, and development stages. One can suggest
at least three changes. First, the initial programmatic statement on the
five-year leasing plan should primarily focus on identifying areas that
should be excluded from leasing because they are especially environmentally sensitive and highlight site-specific issues that can be addressed at
later stages. Second, the Bureau of Ocean Energy Management and Regulatory Enforcement should address the site-specific issues in an impact
statement for each lease rather than preparing a single statement for a
large group of leases. Third, the Bureau should eliminate the use of categorical exclusions and require individualized assessment at the exploration
and development stages. At a minimum, the Bureau should prepared a

141. Id. at 12-16.
142. Because the explosion at the BP Deepwater Horizon well occurred at the exploration stage,
the company did not reach the development and production stage. The Minerals Management Service
would almost certainly have used the categorical exclusion at that stage as well.
143. U.S. Dep't of Interior, Secretarial Order No. 3299 (May 19, 2010).
144. CEQ/BOEMRE REP., supra note 135.
145. Id. at 29.
146. MEM. FROM MICHAEL R. BROMWICH, DIR., BUREAU OF OCEAN ENERGY MGMT. & REGULATORY ENFORCEMENT TO WALTER
ASSOCIATE DIR.,

CRUICKSHANK,

USE OF CATEGORICAL

DEPUTY DIRECTOR & ROBERT LABELLE, ACTING

EXCLUSIONs IN GULF OF MEXICO REGION

doi.gov/news/pressreleases/loader.cfm?csModule=security/getfile&PagelD=4201.
147. 75 Fed. Reg. 62,418 (Oct. 8, 2010).

(2010)

http://www.
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written environmental assessment that is circulated for comment to the
public and to federal and state agencies with environmental expertise.14 8
Obviously, the Bureau of Ocean Energy Management and Regulatory
Enforcement can implement these requirements by changing its practices.
To make the changes permanent, Congress should amend the Outer Continental Shelf Lands Act to require them.
Some might criticize the NEPA proposals as paperwork requirements
that will have no impact on minimizing future oil spills because the NEPA
reviews are unlikely to stop leasing, exploration, or development. That
view, however, is overly cynical. Replacing a categorical exclusion with an
environmental assessment circulated to the public and to environmental
agencies will at least make egregious environmental errors less likely. Similarly, an environmental assessment or an impact statement does not have
to stop offshore drilling to be effective. Even if drilling proceeds, careful
assessment can improve environmental safeguards and suggest alternatives
that lessen the environmental impact or ways to minimize environmental
impacts that cannot be avoided. 149
2. Endangered Species Act
As noted above,15 o the Endangered Species Act requires all federal
agencies to assess whether their actions will affect any species that has been
listed as endangered or threatened and prohibits federal agencies from taking any action that will jeopardize the continued existence of a species or
adversely modify its critical habitat. If a listed marine species may be present in the area of a proposed federal action, the agency must consult with
the National Marine Fisheries Service as to what impact that action will
have on the species.
The statute also prohibits any person from "taking"
any individual member of a listed species of wildlife unless the National
Marine Fisheries Service grants an "incidental" take permit as part of the
consultation process. 152
As is true with NEPA, administrative implementation of the Endangered Species Act has limited its effectiveness. Decisions by both the Minerals Management Service and the National Marine Fisheries Service have
narrowed the impact of the Act.
The Minerals Management Service constricted the reach of the Endangered Species Act by avoiding the consultation duty until the exploration
and development stages. Rather than waiting until consultation with the
National Marine Fisheries Services was complete before proceeding with
148. Accord, CTR. FOR OCEAN SOLUTIONs REP., supra note 135, at 26 (noting that the Bureau of
Land Management, the Department of Interior entity responsible for oil and gas development on federal lands, acknowledges that value of obtaining the views of agencies, states, Indian tribes, and the
public for environmental assessments as well as environmental impact statements).
149. For the suggestion that mitigation of development plans is the most significant substantive
impact that NEPA is likely to have on administrative decisions, see Murchison, supra note 42, at 607.
150. See supra notes 57-62 and accompanying text.
151. 16 U.S.C. § 1536(a)(2) (2006).

152. Id. §§#1536(b)(4), (o), 1538(a)(1)(B)-(C).
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lease sales, the Minerals Management Service allowed the sales to go forward while consultation was continuing.1 53 The most obvious impact was
to eliminate an obvious "reasonable and prudent alternative,"1 54 deleting
especially sensitive areas from the lease area. In addition, although cancelling a lease after a lease sale is possible, it does entitle the lease-holder to
compensation. 155
The joint regulations of the National Marine Fisheries Service and the
Fish and Wildlife Service also blunted the impact of the consultation requirement for offshore drilling by narrowly defining when an action might
affect an endangered species. Essentially, the agency definition of "indirect
effects" that would trigger the consultation requirement excluded low
probability events even those with potentially catastrophic consequences. 156 Because the low probability events do not require consultation, they allowed the Minerals Management Service to avoid having to
comply with "reasonable and prudent alternatives" that can be imposed as
a condition of a no-jeopardy opinion from the National Marine Fisheries
Service.15 7
Statutory amendments provide the safest solutions for both of these
Endangered Species Act problems. The Bureau of Ocean Energy Management and Regulatory Enforcement could certainly delay leasing decisions
until consultation is complete, and the National Marine Fisheries Service
could probably stop leases from being awarded until consultation under the
Endangered Species Act is complete by amending its Endangered Species
Act regulations. However, amendments to the Outer Continental Shelf
Lands Act would be more permanent than administrative action by either
agency. Similarly, amending the regulatory definition of indirect effects to
include low probability events, even those with catastrophic consequences,
would require the Bureau of Ocean Energy Management and Regulatory
Enforcement to consult regarding dangers to listed species that would result from blowouts or other oil production mishaps. Implementing the
change by a statutory amendment would preclude a claim that the regulatory definition goes beyond the statute.
As with improved NEPA compliance, the most likely impact of an improved Endangered Species Act process is to minimize environmental
harm, not to stop offshore drilling. Although the Endangered Species Act
precludes federal actions that jeopardize listed species or adversely modify
their critical habitats, it also requires the National Marine Fisheries Service
153. Village of False Pass v. Clark, 733 F.2d 605 (9th Cir. 1984).
154. See 16 U.S.C. § 1536 (2006) (allowing the National Marine Fisheries Service to impose "reasonable prudent alternatives" as a condition to a no-jeopardy opinion).
155. 43 U.S.C. § 1334(a)(2)(C) (2006).
156. 50 C.F.R. § 402.02 (2010) (defining the "effects" of a governmental action as including only
those effects that "are later in time, but still are reasonably certain to occur"); see generally CTR. FOR
PROGRESSIVE REFORM, REGULATORY BLOWOUT: How REGULATORY FAILURES MADE THE BP DISAS-

TER

POSSIBLE,

& HOW THE Sys. CAN BE

FIXED

TO AVOID A RECURRENCE (2010), http://www.progresFOR PROGRESSIVE REFORM REP.

sivereform.org/articles/BPLReg.Blowout 1007.pdf (hereinafter CTR.
157. See 16 U.S.C. § 1536(b)(4) (2006).
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to identify "reasonable and prudent alternatives" that will avoid those impacts.15 8 If the agency taking the action implements the alternatives, the
Service can even grant an exemption that allows "incidental taking" of individual members of the species.15 9
3. Exploration and Development Plans
A third area where environmental assessment should be important but
has been ignored concerns exploration plan and development and production plans and documents submitted by the lessee. The Outer Continental
Shelf Lands Act requires that the exploration plan be consistent with the
regulations issued under the Act' 6 0 and that the development plan describe
"the environmental safeguards to be implemented" and to explain how
those safeguards are to be implemented.1 6 ' Unfortunately, the Act exempts offshore drilling in the Gulf of Mexico from the duty to submit development and production plans, but regulations require the Gulf lessee to
submit development operations coordination documents designed to serve
the same purpose.' 6 2 Ideally, these exploration and development documents should force the lessee to develop the environmental information
that would enable the Bureau of Ocean Energy Management and Regulatory Enforcement to discharge its duties under NEPA and the Endangered
Species Act.
Given that the Minerals Management Service avoided its own obligations under NEPA and the Endangered Species Act, one should not be
surprised to learn that the Service has accepted boilerplate submissions
from lessees including BP. The most notorious inclusions in the BP Oil
Response Plan were the promises to protect walruses, sea lions, and sea
otters, species not found in the Gulf of Mexico. 16 3
For the most part, the Bureau of Energy Management and Regulatory
Enforcement can correct this deficiency itself. Before giving lessees authority to proceed with exploration or development, the Bureau should require applicants for drilling permits and development authorization to
submit environmental assessments that focus specifically on the issues relevant to the government's NEPA analyses and any Endangered Species Act
consultation that is required. The assessments should include both mitigation strategies and alternatives that will minimize impacts. The assessment
158. Id.
159. Id. §H1536(b)(4), (o), 1538(a)(1)(B)-(C).
160. 43 U.S.C. § 1340(c)(1) (2006).
161. Id. § 1351(a)(1), (b), (c)(3).
162. 50 C.F.R. 203.0 (2010) (definitions of "[e]xpansion project" and "[n]ew production"). Some
thirty years after the regulatory requirement was established, several companies attacked the validity of
requiring development documents in the Gulf of Mexico as part of their challenge to the moratorium
imposed following the BP Deepwater Horizon spill. A federal district court decision recently upheld
the authority of the agency to require the documents. Ensco Offshore Co. v. Salazar, No. 10-1941, 2011
WL 1337087 (E.D. La. Apr. 6, 2011).
163. NAT'L COMM'N REP., supra note 1, at 84; Oliver A. Houck, Worst Case and the Deepwater
Horizon Blowout: There Ought to Be a Law, 40 ENVT. L. REP. 11,033, 11,037 (2010).
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should also propose specific ways to avoid, contain, and minimize the
worst-case scenario if an accident occurs.
The chief statutory obstacles to ensuring effective environmental plans
are the exemption of wells in the Gulf of Mexico from the duty to prepare
development plans'" and the requirement that plans be approved or disapproved within thirty days of their submission.1 65 Although the Bureau
might be able to correct these problems administratively, statutory solutions are more desirable.
Despite the development plan exemption, the Bureau can still require
those drilling in the Gulf of Mexico to demonstrate that they will conduct
their development activities in a safe manner that protects the environment. 166 The Bureau already requires lessees to submit development documents designed to serve a similar purpose to development plans.167
Regardless of what the document is called, the Bureau should not allow
development to commence until the lessee has demonstrated that it will
develop the resource safely, that its activities will not harm the environment, and that it is prepared to respond to the worst-case scenario.
The better solution would be to amend the statute to require development and production plans for all offshore wells. The basis for the development plan exemption for Gulf wells was the claim that the risk of
environmental harm was small because of the established safety record for
offshore drilling in the Gulf of Mexico. The blowout at the BP Deepwater
Horizon well considerably undermines that rationale. Of course, if an adequate safety and environmental plan is prepared at the exploration stage,
the burden of updating the plan for development activities should be
minimal.
The requirement to approve exploration and development plans
within thirty days is more troublesome. Thirty days is simply not enough
time to review an exploration or development plan to say nothing of integrating the plan with the environmental assessment responsibilities of the
Bureau of Ocean Energy Management and Regulatory Enforcement. The
Bureau could take some administrative steps such as requiring that the
safety and environmental plan be submitted prior to the remainder of the
exploration plan, but an adequate solution will require a statutory change.
Some lengthening of the time is essential, but lessees are understandably
concerned about excessive delays after they are ready to proceed. A reasonable compromise would be to require the safety and environmental
plan to be submitted at least ninety days before the remainder of the exploration or development plan and to extend the approval period to sixty days
with the possibility of a further delay when the Bureau has to prepare an
environmental impact statement.
164. 43 U.S.C.

§ 1351(a)(1) (2006).

165. Id. § 1340(c)(1).
166. Id. §§ 1351(c)(3)-(4).
167. 50 CEFR. §203.0 (2010).
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Better Contingency Planning

As the BP Deepwater Horizon disaster unfolded last spring, the most
surprising and distressing aspect of the situation was the lack of any preexisting strategy to respond to an emergency of that magnitude. Because the
company denied that such a spill could occur, it had no idea what to do and
had to devise containment and cleanup strategies on the fly.168 As a result,
BP and the government were slow to recognize how much oil was escaping
so adequate resources could be deployed;169 BP did not succeed in stopping
the spill for 87 days. 170
Admiral Thad Allen, the federal government's national incident commander for the oil spill, in charge of the cleanup, excused the lack of preparation because of the completely unexpected and unforeseeable nature of
the spill."' But since 1990, the Clean Water Act has required the federal
government to include a worst-case scenario in the National Contingency
Plan.172 The federal government avoided that obligation by deciding the
worst spill that could occur was much smaller than the one that actually
occurred.' 7 3
To preclude a repetition of this lack of preparation, Congress should
strengthen the Clean Water Act's definition of the worst-case scenario for
offshore facilities.' 7 4 It should define the worst-case scenario as the worst
spill that has occurred in the United States or anywhere else in the
168. On the importance of contingency planning, see generally Denis Binder, Emergency Action
Plans: A Legal and Practical Blueprint, "Failing to Plan Is Planning to Fail, 63 U. PiT. L. REv. 791
(2002). For a preliminary assessment of the BP plan for the Deepwater Horizon well, see Denis Binder,
Lessons From the BP Emergency Action Plan in Action, 40 ENVTL. L. REP. 11,115 (2010). For a brief
description of the need for a worst case analysis in disaster planning, see Robert R.M. Verchick, In
Making Disaster Plans, We Want to Imagine the Worst Case, New Orleans Times Picayune, April 28,
2011, available at http://www.nola.com/opinions/index.ssf/2011/04/we-have to-imagine.html.
169. NAT'L COMM'N REP., supra note 1, at 130-37.
170. Id. at 165.
171. Houck, supra note 163, at 11033 (quoting Admiral Allen). The statement was surprising
coming from a flag officer in the uniformed services, where planning for unlikely contingencies is a
common practice. See Binder, BP Emergency Action Plan in Action, supra note 168, at 11,116 (2010)
(quoting a statement attributed to General Dwight Eisenhower: "The plan is nothing; planning is
everything.").
172. 33 U.S.C. § 1321(d)(2)(J) (2006). NEPA provides another source for the duty to prepare a
worst-case analysis. See generally CTR. FOR OCEAN SOLUTIONS REP., supra note 135, at 16-22. The
Council on Environmental Quality included a section on worst-case analysis in its 1978 regulation. 43
Fed. Reg. 55,997 (Nov. 9, 1978) (codified at 40 C.F.R. § 1502.22). In addition, some judicial decisions
construed NEPA to require a worst-case analysis. E.g., S. Or. Citizens Against Toxic Sprays, Inc. v.
Clark, 720 F.2d 1475 (9th Cir. 1983); Sierra Club v. Sigler, 695 F.2d 957 (5th Cir. 1983). In 1986, the
Council on Environmental Quality amended its regulations to delete the worst-case analysis requirement. 51 Fed. Reg. 15,625 (Apr. 25, 1986). The Supreme Court subsequently held that the statute did
not mandate a worst-case analysis once the regulatory requirement had been repealed. Robertson v.
Methow Valley Citizens Council, 490 U.S. 332, 355 (1989).
Several commentators have persuasively argued that the BP Deepwater Horizon oil spill demonstrates the need to reestablish NEPA's worst-case analysis. See Houck, supra note 163; CTR. FOR PRO.
GRESSIVE REFORM REP., Supra note 156, at 30.
173. Id. (describing BP exploration plan for the Deepwater Horizon well).
174. 33 U.S.C. § 1321(a)(24) (2006); see supra notes 108-110 and accompanying text.
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This improved definition would require the Coast Guard to inworld.'
clude the response to that scenario in the National Contingency Plan. If
such a spill occurs again, the Coast Guard and the company should already
have evaluated the resources required, the resources available, and the best
strategies for deploying those resources.
The regulations the Minerals Management Service has established
under the Outer Continental Shelf Act already require that exploration
76
plans include a worst-case analysis for offshore drilling.' BP avoided that
requirement by asserting that a serious spill was extremely unlikely to oc17 7
cur and that the company could respond adequately if one did occur.
The Bureau of Ocean Energy Management and Regulatory Enforcement
should amend the regulations to define the worst-case analysis as the worst
spill that has occurred in the United States or international waters, thus
requiring a meaningful worst-case analysis. To give the requirement more
substance, Congress should amend the Outer Continental Shelf Lands Act
to require a worst-case analysis that will include a description of steps
taken to avoid the scenario, the development of redundant containment
strategies to stop the release,s7 8 the articulation of specific approaches to
limit the spread of oil and to remove the oil that is discharged, and a requirement that training exercises be conducted to test the effectiveness of
the plan to respond to the worst-case scenario. 179 As suggested for the
Clean Water Act, the Outer Continental Shelf Act should define the worstcase scenario for an offshore facility as the worst accident that has occurred
in the United States or anywhere else in the world.
The Bureau of Ocean Energy Management and Regulatory Enforcement has already taken some steps to improve contingency planning. An
updated Notice to Lessees requires lessees to demonstrate they are pre180
pared to deal with the potential for a blowout and worst-case discharge.
Another mandates a corporate compliance statement and a review of subsea blowout containment resources for deepwater drilling. 18 ' These
changes should, however, mark the beginning, not the end, of improved
environmental assessment.

175. This requirement would have required the plan to have a response capability sufficient to
handle the 1979 Ixtoc spill, which lasted for six months in Mexican waters.
176. 30 C.F.R. § 250.219 (2010).
177. See Houck, supra note 163, at 11,036.
178. See Binder, BP Emergency Action Plan in Action, supra note 168, at 11, 119 (emphasizing the
importance of redundancy in response plans).
179. The United Kingdom recently conducted an offshore oil spill exercise off the coast of the
Shetland Islands. See BBC News, Oil Spill Exercise: UK Tests Offshore Response, May 19, 2011, available at http://www.bbc.co.uk/news/uk-13460855.
180. Bureau of Ocean Energy Mgmt. & Regulatory Enforcement, NTL No. 2010-06 (June 18,
2010).
181. Bureau of Ocean Energy Mgmt. & Regulatory Enforcement, NTL No. 2010-10 (Nov. 8,
2010).
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Stronger Safety and Environmental Regulations

Environmental assessments and contingency plans enable parties to
avoid and to minimize environmental harm. Regulations require them to
do so. New regulations of the Bureau of Ocean Energy Management and
Regulatory Enforcement 8 2 provide an important first step to a stronger
regulatory system, but Congress should make additional changes to the
Outer Continental Shelf Lands Act to strengthen the regulatory system
and to make the improvements permanent.
First, Congress should amend the goals, policies, and mandates of the
Act to enhance the status of safety and environmental protection. A stated
goal of the Act should be to manage exploration and development to meet
the nation's energy needs in the manner that best guarantees safety and
protects the marine, coastal, and human environments.18 3 The Act should
also declare a policy of permitting exploration and development only when
those activities do not impose significant risks to safety or to marine,
coastal, and human environments.
Second, Congress should specify the standard that a drilling operator
must satisfy before drilling will be permitted. The current law is a confusing jumble of inconsistent standards. When "failure of equipment would
have a significant effect on safety, health, or the environment," it mandates
that new drilling and production use the "best available and safest technologies which the Secretary determines to be economically feasible." 184 It
then requires existing operations to use these technologies only when
"practicable."' 8 Finally, it creates an exception when the Secretary determines that "the incremental benefits are clearly insufficient to justify the
incremental costs of utilizing such technologies."186 Congress should require that the agency identify the best available technology the drilling operator must satisfy' 8 7 and eliminate the qualifications found in the current
statute. Congress should direct the regulating agency to review international practice' 8 and to seek industry input when setting the standard, but
the agency should make the decision as to the minimum level of technology
that is required. Once the standard is established, the Act should require a
lessee to use the technology unless the lessee demonstrates that an alternative is at least as effective in promoting safety and protecting the
environment.
182. See, e.g., Bureau of Ocean Energy Mgmt. & Regulatory Enforcement, Increased Safety Measures for Energy Dev. on the Outer Continental Shelf, 75 Fed. Reg. 63,345 (Oct. 14, 2010) (interim final
rule); Bureau of Ocean Energy Mgmt. & Regulatory Enforcement, Safety & EnvtL Mgmt Sys., 75 Fed.
Reg. 63,610 (Oct. 15, 2010).
183. Accord, CTR. FOR PROGRESSIVE REFORM REP., supra note 156, at 14.
184. 43 U.S.C. § 1347(b) (2006).
185. Id.

186. Id.
187. For the argument that minimum technological standards are the best first step for most environmental statutes, see Murchison, supra note 49, at 590-91.
188. See CTR. FOR PROGRESSIVE REFORM REP., supra note 156, at 54-57 (summarizing approaches other countries have taken to improve safety of offshore drilling).
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Third, the Act should direct the Bureau of Ocean Energy Management and Regulatory Enforcement and the Coast Guard to establish spill
response performance standards, standards which should cover both containment of the spill and removal of the oil spill. Here again, Congress
should require the agency to review international practices and to seek industry input. The goal should be to ensure an adequate response to the
worst spills that have occurred anywhere in the world.
Fourth, Congress should strengthen the enforcement provisions of the
Outer Continental Shelf Lands Act. Even large financial penalties have
limited deterrent value in the offshore drilling context, so Congress should
consider other consequences that will have greater impact on the drilling
companies. One possibility is to authorize debarment from bidding on future leases for serious violations. 189 Another is to permit forfeiture of
leases without compensation if a company commits serious violations with
the citirespect to a specific lease. In addition, Congress should strengthen
190 Congress
Act.
Lands
Shelf
Continental
Outer
the
to
provision
zen suit
and exshould follow the approach of other environmental statutesl91
192
criminal
When
suits.
citizen
in
imposed
pressly allow civil penalties to be
violations of the Outer Continental Shelf Lands Act1 93 can be proved, the
government should prosecute responsible corporate officials as well as the
corporations if the violations threaten serious injury or death to individuals
or risk serious damage to the environment.
E.

More Support for Research

Improvements in safety and environmental protection have not kept
pace with advances in the technology of offshore drilling. Indeed, well containment and cleanup technology have made little progress since the Exxon
Valdez spill in 1989.19' The reason for this lack of progress is the insufficient investments that have been made in research and development.
Neither the government nor industry has made significant investments in
research to improve safety, contain well blowouts, or enhance remediation
alternatives when spills occur.
The federal government has provided insufficient support for research
over the last two decades. Without a dedicated revenue source or an environmental disaster to raise the profile of oil spills, the amounts provided to
189. Id. at 20.

190. 43 U.S.C. § 1349 (2006).
191. See, e.g., Clean Water Act § 505(a), 33 U.S.C. § 1365(a) (2006); Clean Air Act § 304(a), 42
U.S.C. § 7604(a) (2006).
192. Currently, the Outer Continental Shelf Lands Act only permits citizen suits to compel violations to comply with the Act. 43 U.S.C. § 1349 (2006).
193. 43 U.S.C. § 1350(c)-.(d) (2006).
194. NAT'L COMM'N REP., Supra nOte 1, at 133; see generally NAT'L COMM'N ON THE DEEPWAThR
THE BP
HoRizoN OIL SPILL & OFFSHORE DRILLING, RESPONSE/CLEANUP TECH. RESEARCH & DEV. &
DEEPWATER HORIZON OIL SPILL (2011), http://www.oilspillcommission.gov/sites/default/filesdocumnents/Updated%20Response%2ORD%20Working%2OPaper.pdf [hereinafter RESPONSE TECH. REP.].
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research oil spill response technology was inadequate to support progress
at a pace parallel with advances in drilling technology.
Although oil companies increased funding for cleanup technology research immediately after the Exxon Valdez spill, they have not continued
to fund research to develop new technologies for containing and remediating oil spills. 9 The reason is obvious: Companies cannot capture the benefits of the advances their research produces. Improvements in
containment or response technology will be available to any company that
is responsible for a spill, so all companies have an incentive to wait to see if
someone else supports the research. Likewise, a company that never has a
major spill will never benefit from its research investment.
If significant improvements are to be made in the technology for
preventing and containing spills or removing oil after it has been released,
the federal government will likely have to fund the bulk of that research.1 96
Although Congress has authorized funding for response technology research, it has not appropriated funds to meet those authorizations.197 To
ensure adequate funds for that research, Congress should provide a dedicated revenue stream through an assessment on the offshore drilling industry. A less efficient (and thus less desirable) alternative would use tax
credits or other incentives to encourage oil companies to fund the
198

research.

F. Additional Administrative Reform

Almost everyone recognizes that a seriously flawed administrative
structure contributed to the BP Deepwater Horizon disaster. The nation
has a right to expect that the regulatory agency governing offshore oil and
gas development will protect the public interest in safety and environmental protection, and the Minerals Management Service failed to provide that
protection.
When James Wyatt committed the Department of the Interior to a vast
expansion of offshore leasing in the 1980s, he created the Minerals Management Service as the single agency responsible for offshore leasing, revenue collection, and regulation of the offshore industry. The record of the
Service over the next twenty-four years was woefully inadequate. Most
outrageously, the Denver office of the Minerals Management Service obtained illegal drugs and sexual favors from members of the regulated community. 199 More importantly, the Service consistently focused on leasing
and revenue collection and did little to ensure that offshore drilling was
195. Id. at 3-10.

196. For the argument that government-supported research is generally necessary to improve
technology for environmental controls, see Murchison, supra note 49, at 585.
197. RESPONSE TECH. REP., Supra note 194, at 10-14.
198. See id.at 14-17.
199. See NAT'L COMM'N REP., supra note 1, at 77; see generally Mark Jaffee & David Olinger,
Tracking Down Minerals Management Service's Dysfunctional History of Drilling Oversight, Denver
Post, June 6, 2010, available at http://www.denverpost.com/headinesci_15236764.
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2 00 In
conducted safely in a manner that would protect the environment.
deed, the Service had such little concern for its regulatory responsibilities
that it consistently ignored an Oil Pollution Act provision expressly2 0 requir1
ing that liability limits be adjusted for inflation every three years.
Fortunately, the current Secretary of the Interior corrected the most
obvious deficiency when he created the Bureau of Ocean Energy Management and Regulatory Enforcement.2 0 2 That reorganization separated the
leasing and revenue collection functions from the regulatory enforcement
function. Subsequently, the Secretary transferred the revenue collection
Office
function to a new Office of Natural Resources Revenue within the
2 03
As a
Budget.
and
Management
of the Assistant Secretary for Policy,
have
longer
no
enforcement
result, the agencies responsible for regulatory
enrevenue
the
the potential conflict between its enforcement duties and
hancement goals of the leasing program.
Congress needs to build on these regulatory initiatives in at least two
ways. First, it should make the separation of functions permanent by enacting a statute that prescribes a separate agency whose only functions are
to ensure that offshore drilling is safe and that it is conducted in a manner
that provides adequate protection for the environment.20 4 Ideally, that
agency should be located in a separate department with a commitment to
environmental protection, perhaps the Environmental Protection Agency
or the Coast Guard. At a minimum, the agency must be independent of
the entity responsible for encouraging offshore development of oil and gas
resources and collecting the revenues produced by offshore drilling. Second, Congress needs to provide the new agency with increased funding that
will be available on a consistent basis. 20 5 As with research, the best way to
guarantee adequate and consistent funding is to provide a dedicated revenue stream from an assessment on the offshore drilling industry.
Obviously, administrative reform alone will not prevent a repeat of the
BP Deepwater Horizon disaster. The industry itself needs to establish new
ethical standards, develop a culture of safety, and to improve containment
and response capacities. Congress needs to require better environmental
assessment and stronger safety and environmental regulations. Achieving
these goals, however, will require a stronger and independent agency that
is adequately funded on a consistent basis.

200. See id.

201. 33 U.S.C. § 2704(a) (2006). The Coast Guard has regularly adjusted the limits in the liability

provisions for which it is responsible, see 33 C.F.R. § 138.200-138.240 (2010), but the Minerals Man-

agement
202.
203.
204.
205.

Service appears never to have updated the limits for offshore facilities.
U.S. Dep't of Interior, Secretarial Order No. 3299 (May 19, 2010).
U.S. Dep't of Interior, Secretarial Order No. 3306 (Sept. 30, 2010).
NAT'L COMM'N REP., supra note 1, at 254-60.
Accord, id. at 290-91; CTR. FOR PROGREssIVE REFORM REP., supra note 156, at 21-26.
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CONCLUSION

The reform program briefly outlined in this Article is an ambitious
one. What improvements can be anticipated if these the suggestions or
comparable measures are adopted?
An expectation of no more spills or no damage from spills is unrealistic. Oil production-particularly in deep water-is a dangerous enterprise.
If drilling occurs, some risk of spills and damage will exist. The only way to
eliminate those risks entirely is to stop drilling.
Although the elimination of all risks is impossible, one can reasonably
hope to make measurable progress both in lowering the risk of spills and
reducing the damages that spills cause. Ultimately, what one hopes to
achieve is a change in culture of the offshore drilling industry,2 06 from one
in which personal injury and environment damage is accepted as a cost of
business to one that maximizes safety and environmental protection. If
that goal is achieved, the progress from the BP Deepwater Horizon disaster
will be substantial.
Allowing those who are injured by oil spills to recover more of the
losses they suffer is one way to encourage the needed change in culture. If
companies engaged in offshore drilling are forced to internalize more of
the costs of the injuries they cause, they will be more likely to find ways to
reduce the number and magnitude of those injuries.
Better environmental assessment will also help to lower the risks of oil
spills and to reduce the impacts of those spills. Good-faith implementation
of the assessment requirements imposed by NEPA, the Endangered Species Act, and the Outer Continental Shelf Lands Act should identify alternatives that will lessen safety and environmental risks as well as strategies
to mitigate harms when spills do occur.
Better response planning is also essential. The federal government
must update the National Contingency Plan to cover a future spill equal to
or worst than the BP Deepwater Horizon disaster. Equally important,
companies engaged in drilling in deep water must have contingency plans
to respond to the worst-case scenario, which should at least include the
worst offshore spill that has occurred in the past. Those plans should provide for the prompt containment of the release as well as measures to minimize the spread of the oil and to remove it promptly.
Following the Exxon Valdez spill, Congress enacted regulatory provisions that were, not surprisingly, designed to improve tanker safety.20 7
Now that the BP Deepwater Horizon disaster has revealed the weaknesses
in the regulatory structure governing offshore drilling, Congress should enact new requirements that will lower the risk of future spills and reduce the
damage from spills that do occur. At a minimum, changes to the Outer
Continental Shelf Lands Act should give safety and environmental protection goals equal stature with rapid development of oil and gas resources,
206. NAT'L COMM'N REP., supra note 1,at 217.
207. 46 U.S.C. § 3703(a) (2006).
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establish a policy of allowing resource development only where it can occur
without significant risk to the marine, coastal, or human environment, and
mandate the use of the best available technology for offshore drilling.
Congress should also create a funding mechanism for ongoing research
to make offshore drilling safer and to reduce the environmental impacts of
oil spills. Because drilling companies cannot capture the benefits of research, the market provides insufficient incentives to stimulate the research
that is needed to improve safety and to protect the environment.
Finally, Congress must complete the administrative reforms that the
Secretary of the Interior has begun. Congress should create a separate and
independent agency that is responsible for environmental enforcement for
offshore drilling and should establish an adequate funding mechanism to
enable the agency to do its job. Ideally, the new agency should be in a
separate department from the agency responsible for leasing and revenue
collection.

